
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT DECISIONS 495 

(1887) L. R. 36 Ch. D. 243, 254; Re Poole and Clarke's Contract [1904] 
2 Ch. D. 173 (semble). The court avoids the difficulty by saying that the cove- 
nant under construction is not restrictive, but is one of indemnity. In this respect 
the court followed an earlier case in which a similar covenant in a lease was 
being construed. Harris v. Boots [1904] 2 Ch. D. 376. The court in the 
principal case based its decision upon "intention". But if that is to govern, it 
should be construed as of the time the agreement was made; at which time the 
plaintiff "owned more or less contiguous land", and it is quite reasonable to 
assume that he intended the covenant to be more than one of indemnity. Further, 
it is commonly held in the law of torts that if A puts B under a liability to 
C, A is bound to indemnify B. Oceanic Steam Navigation Co. v. Compania 
Transatlantica Espanola (1892) 134 N. Y. 461, 31 N. E. 987. Analogically, the 
defendant in this case would be bound to indemnify the plaintiff without any 
covenant, provided he had notice of the covenants. If the court had denied the 
injunction because the plaintiff had parted with all of his land in the neighborhood 
and therefore could not be damaged by a breach of the covenants per se, the 
decision would be desirable. As it stands, however, its only effect will be to lead 
conveyancers to set out the covenants in detail, with the possible addition of words 
negativing the idea of indemnity. 

Specific Performance — Agreement to Rebuied — Husband and Wife. — The de- 
fendant abandoned his wife. In consideration of her agreeing not to sue for sepa- 
ration, he orally agreed to allow her to live in a certain house for the rest of her 
life; he to maintain the house on the premises and keep it insured for her benefit. 
After she had occupied the house for several years and made improvements, the 
house was destroyed by fire. In a suit for specific performance by the wife, semble, 
two judges dissenting, relief granted. Doty v. Rensselaer County Mut. Fire Ins. 
Co. (3rd Dept. 1921) 194 App. Div. 841, 185 N. Y. Supp. 466. 

Since the Statute of Frauds prevents legal relief in the instant case, the plain- 
tiff's only remedy is in equity where four possible alternatives are presented. (1) 
The court might give the plaintiff damages measured by the rental value of 
similar property for the rest of her life. But the amount would be highly con- 
jectural, because of the indefinite duration of the term and because rental values 
are subject to fluctuation. (2) The court might give the plaintiff damages before 
rebuilding, measuring the amount by the replacement cost. But to give her the 
money would be to proceed upon the theory that she is the equitable owner of the 
property. See Pound, Progress of the Lazv (1920) 33 Harvard Law Rev. 813, 828. 
To obviate this difficulty the court would have to order her to rebuild the house, 
or else order the money paid into court and allow the plaintiff to draw on it as 
the house was built. The former would necessitate the same supervision as would 
a decree for specific performance ; the latter might prove unfair to the defendant 
since the plaintiff might contract for a more expensive house than required, use 
the entire sum allowed in paying for partial construction, and then fail to com- 
nlete the house. (3) The court might allow the plaintiff to build and then in- 
demnify her for the amount expended. But this would probably work a hardship 
on the plaintiff, for she might not have the means necessary to build ; or if she 
had the necessary resources, the marshalling of them might entail personal sacri- 
fices for which no real compensation could be made. (4) Specific performance 
might "be granted. It is believed that this remedy is in accord with the modern 
tendency and that the above considerations should impel a court of equity to dis- 
regard its traditional reluctance to supervise the execution of building contracts. 
Cf. Jones v. Parker (1895) 163 Mass. 564, 40 N. E. 1044; but cf. Beck v. Allison 
(1874) 56 N. Y. 366. 



